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The meaning of license to operate in
Colombia is being redefined

President Gustavo Petro’s push to transform
Colombia’s economic and social model to
promote social, environmental and economic
justice is just beginning to crystallize.

On February 6, the government presented

its official roadmap, the Plan Nacional de
Desarrollo (“National Development Plan”)
2022-2026, entitled “Colombia World Power of
Life,” to Congress.!

The document will push five main
transformation axes during President Petro’s
four-year term: (I) Territorial Organization
Around Water, (lI) Human Security and

Social Justice, (IIl) The Human Right to Food, (IV)
Productive Transformation, Internationalization
and Climate Action and (V) Regional
Convergence.

This requires special attention from the private
sector, particularly the oil and gas, infrastructure
and mining industries, as the plan introduces
legal changes that will affect their Licenses to
Operate (“LTO”) directly, as well as indirectly,
through the social dynamics it sets in motion.
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The National Development Plan and its
implications for key sectors

Centrality of water and community participation
elevated via infrastructure development

Water plays a central role in the plan. It is viewed as a
fundamental right that should be made accessible, thus
making water rights a point of contention between public and
private stakeholders in infrastructure projects.

Local communities come to the fore through the plan.
Community Action Juntas (“JACs”) will gain decision-
making clout on municipal rulings and budget distribution,
which may signify a shift in local engagement and advocacy
strategies for the private sector. Decentralization will likely
have an impact on national and regional entity interaction,
as well as social and environmental licensing processes. In
this scenario, the private sector ought to pursue proactive
outreach efforts to community stakeholders to ensure open
and effective communication.

The plan’s treatment of infrastructure financing is also
notable. The government may push a narrative in which

it questions the viability of the concession model and,

in consequence, of financial mechanisms such as toll
payments. In terms of financial instruments, the document
contemplates a variety of mechanisms, including public
funds, national budget allocation, royalties and public works
tax deduction schemes.

Both public and private infrastructure projects will be
scrutinized insofar as they contribute to the government’s
“accelerated energy transition”. Firms will need to devote
additional resources to the implementation of processes, new
baselines, access to commodities and compensation plans
for deforestation. At the same time, the transition enables a
wider scope for public and private partnerships.
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In light of the National Development Plan, the
Ministry of Transportation is reactivating the railway
and fluvial systems, increasing airport capacity

and promoting the development of specialized
intermodal logistics platforms. In addition, the
ministry’s roadmap considers the development

of integrated public mobility systems using clean
energy, the reduction of bureaucracy and increased
transparency in the structuring of projects and
government contracts. The ministry demands project
participants strengthen dialogue with vulnerable
and diverse local communities to encourage their
project participation.?

Uncertainty surrounds oil, gas and renewables
in the energy transition

Energy transition is the foundation of the National
Development Plan’s fourth axis, “Productive transformation.”

Under the plan, gas is considered a key substitute for coal,
firewood and household fuels.? Green and white hydrogen
(hydrogen produced with no greenhouse gas emissions
and naturally-occurring geological hydrogen, respectively)
are considered valid sources for the energy transition. The
omission of oil from the plan, however, is a position in itself.
Regarding current and future oil exploration contracts, the
government’s signaling has been mixed.

The government will continue to evaluate current oil and gas
contracts in order to determine what is necessary to guarantee
energy security. Fuel price determination will be adjusted to
promote energy transition and the creation of “Energy Com-
munities”: Indigenous, Afro-Colombian, Raizal and Palenquero
communities that self-generate their energy from non-tradition-
al renewable sources will receive support from public funds. 4

Decarbonization of the economy is an overarching goal.

The plan creates a National Registry of Greenhouse Gases
(“RENARE”), under the Ministry of Environment, to administer
allinitiatives aiming to compensate for carbon emissions. ®
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Environmental protection is considered a prerequisite for any
energy project. The environmental licensing process will be
revised and new control and evaluation mechanisms will be
created. Granted licenses may be also revised.

As in the case of infrastructure, energy projects are subject
to active community participation, whereby community

members will act as decision makers in local planning.

Increased scrutiny confronts mining

The National Development Plan’s axes of transformation
declare the intention to abandon economic dependence
on mining and replace it with other activities that are in
“harmony” with nature.

The aforementioned centrality of water as a fundamental
human right will impact exploration and mining permits. The
new Territorial Water Councils (CTAs) will supervise extractive
activities, and it appears that extraction will be impossible
when water resources are present.

More specifically, two critical articles in the National
Development Plan pertain to mining. Article 184 outlines
associative mining projects.® It orders the Ministry of

Mines and the Colombian Geological Service to structure

the National Geoscientific Knowledge Plan to have

adequate information on the soil and subsoil, which allows
the planning of its use, in accordance with the axes of
transformation of the plan. All the while, article 186 prohibits
large-scale open-pit mining for thermal coal.”

Furthermore, the National System of Agrarian Reform and
Rural Development described in articles 38 and 39 entails
that mining industries should participate in consultation and
dialogue around territorial planning to evaluate the potential
impact an extractive project could have on food production in
its immediate area.

Large-scale infrastructure, energy and mining projects that
are already underway are increasingly vulnerable to the legal
uncertainty these politically driven changes are bringing,
leaving room for contractual and litigious action.
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Private sector to lead the way in times of change

Current trends suggest that disparate commercial objectives,
distinct value standards, regional differences and competing
project pursuits prohibit the private sector from having
productive conversations about business and public policy.

In this context, the private sector continues to face
challenges in developing cohesive messaging and an
effective engagement strategy with the national government.
Perhaps even more troublesome is that some traditional
trade associations - historically seen as strong advocates for
private sector interests - are encountering serious resistance
from their members to engage with the government. This
has prompted several trade associations to change their
directors in pursuit of a new tone that is less confrontational
and more propositional, seeking out synergies between firms’
objectives and governmental priorities.

This is a step in the right direction. To advance its goals,

the private sector must understand that any approach to
the government must leverage the most strategic angle.
Firms should avoid falling into political popularity contests
around hot-button issues and instead focus on defending
the legitimacy of their sector in respectful, constructive and
humble terms, by pursuing discussions at a technical level
that help foster consensus. Only proactively, with proposals
and an empathetic grasp of the government’s main goals,
will companies be able to discuss solutions to protect their
core objectives.

President Gustavo Petro has insisted on the importance

of having an open dialogue with all actors in society,
prioritizing those who were seen to have no voice. Still,
many question who exactly will have access to the
government amid an expanding pool of administration
influencers and diversity of voices within the administration.
The answer lies with effective advocates who can
demonstrate a solid grasp of the Petro Administration’s
governing principles and argue for their positions based on
alignment with - not against - those principles.
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